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U.S. POLICY ON THE INTERNATIONAL CRIMINAL COURT (ICC): LEAD, FOLLOW OR GET OUT OF THE WAY
fundamentally flawed because it puts American servicemen and women at fundamental risk of being tried by an entity that is beyond America's reach, beyond America's laws and can subject American civilian and military to arbitrary standards of justice." 2 The United States (US) policy on the ICC, therefore, is one of non-participation. In fact, the United States is promoting a global campaign of opposition to the ICC. 3 In addition to discouraging ratification of the treaty by other countries, the United States has developed bi-lateral agreements, permitted by Article 98 of the Rome Treaty, with several countries that are obligated to support the ICC. These agreements ensure our military personnel operating in those countries are not held accountable to the ICC in return for our continued military support and, in some cases, financial aid. To further solidify our non-participation in the ICC, President Bush signed into law the American Servicemembers' Protection Act (ASPS) to restrict government cooperation with the ICC. 4 However, the ICC appears to be here to stay. Therefore, US policymakers must be This paper reviews the history, structure, role and responsibilities of the ICC, and then discusses US policy and the main objections the United States has to the ICC. It will outline and discuss three possible courses of action for the United States in regards to the ICC. The paper will conclude with a recommended course of action for the United States to take that is in concert with its position as the world's remaining super power.
The History and Evolution of the ICC.
To understand and effectively review U.S. policy concerning the ICC, one must first understand what the ICC is, why it exists, what its roles and responsibilities are, and how it is structured. The ICC is located in The Hague, the Netherlands, and is independent of the United Nations (UN). 5 It was brought into existence because the international community felt there was 2 a need to have a permanent court established for the trial of war crimes instead of standing up ad hoc courts after an incident has occurred. Therefore, this court is charged with ensuring the most serious crimes concerning the international community do not go unpunished. Those crimes include acts of genocide, crimes against humanity, war crimes and crimes of aggression. 6 The ICC is based on two historical trends: the development of international laws to protect individual human rights, and the creation of international institutions to enhance, govern or advance these objectives by likeminded nations. 7 International humanitarian law has been coming for a long time. There have been and are many laws and customs designed by various countries to protect human rights, particularly during the conduct of war. However, these laws have often been ignored. The Nuremberg Tribunal, held after World War II, is an example of likeminded nations (United States and its allies) coming together to enforce international humanitarian law at the individual level under the belief that "…one who has committed a criminal act may not take refuge in superior orders nor in the doctrine that his crimes were acts of state." 8 This gave renewed interest to creating a permanent criminal court that would not be realized until after the end of the Cold War when the United Nations, at the urging of the United
States, created two new international tribunals to address criminal actions in Yugoslavia and Rwanda 9 . These two tribunals opened the door and paved the way to the creation of a standing institution to hold international criminals accountable for their actions. Trinidad and Tobago initiated the request to the United Nations to form a permanent international court believing the court would better serve the international community and serve as a deterrent, as well as allow for the swift prosecution of offenders. 10 This is not a judicial position.
The Jurisdiction of the ICC.
The determination of what territorial and personal jurisdiction the ICC has on the world is one of the most controversial aspects of the Court. Territorial jurisdiction is jurisdiction a court holds over a given geographical area, while personal jurisdiction is jurisdiction over crimes an individual commits that the Court is responsible for prosecuting. 22 An example of a court with both territorial and personal jurisdiction in a case is the International Criminal Tribunal for Rwanda. This court had jurisdiction over crimes committed in Rwanda as well as crimes committed by Rwandans in neighboring countries. 23 The ICC was created with the consent of signatory nations to have both territorial and personal jurisdiction over those crimes committed in their countries and by their citizens. In general terms, the jurisdiction of the ICC extends to This is called admissibility and relates to whether the court should litigate the case. 27 The Court may determine unwillingness as follows: 1) The proceedings were undertaken or a decision was made solely to shield the person from criminal responsibility for crimes within the jurisdiction of the Court; 2) The proceedings were unjustifiably delayed inconsistent with bringing the person to justice; and 3) The procedures were not conducted independently or impartially consistent with bringing the person to justice. 28 The Court determines inability by whether there is a collapse or unavailability of a national judicial system, or due to circumstances the judicial system is unable to carry out its proceedings. 29 This narrows the scope of those cases the ICC has the responsibility to prosecute. To date, 139 countries have signed the treaty and 100
countries are party to the treaty, meaning they have ratified or acceded to the ICC statute. 30 As a result, the ICC has jurisdiction over the citizens of, and in the territories of, nearly three-fourths of the countries of the world.
Investigations and Prosecution of Cases Brought Before the ICC.
The ICC only investigates those cases referred to the court and then only after they satisfy The Prosecutor then filed an application for warrants to arrest for crimes against humanity and war crimes. Warrants were issued against five senior commanders of the LRA. The warrants are for Joseph Kony, Vincent Otti, Raska Lukwiya, Okat Odhiambo and Dominic
Ongwen. 42 To date, none of the five commanders have been arrested. This is still an ongoing investigation; however, it is the furthest along and will more than likely result in prosecution. 43 However, the Government of Sudan stated any attacks carried out by the government armed forces were for counter-insurgency purposes. 44 The commission determined that the perpetrators include Sudanese government officials, members of militia forces and rebel groups, and foreign army officers acting in their personal capacity. The commission also stated senior government officials and military commanders may be responsible as well because they knowingly failed to prevent or repress the crimes being committed by those under their command. 45 The commission recommended that the Security Council refer the situation to the ICC for further investigation and possible prosecution.
The commission concluded that the Sudanese justice system is unable and unwilling to address the situation in Darfur. 46 The measures the Sudanese government had taken were inadequate and ineffective. The Sudanese are not confident that justice will occur and that reprisal may be sought against those who bring the charges against Sudanese government officials and others. 62 For instance, the ICC has the prerogative to try a case as long as any one party has ratified the Statute and the act falls within the predetermined classification of international crimes. 63 It also states in Article 13(b) that the ICC allows the court to exercise jurisdiction if the offense occurred on territory of a state-party or the accused is a national of a state-party. A state that is not a party may accept the exercise of jurisdiction of the court in regards to a crime committed on its territory or by its citizens. 64 Article 12 of the Rome Treaty is a departure from international law that states, under the principle of "primacy of national jurisdiction," it is the right and obligation of states concerned to investigate and prosecute crimes falling within their jurisdiction. 65 It also seems to be a violation of the Vienna Convention of the Law of Treaties which requires that only a state party to a treaty be bound by its terms. 66 Allowing the ICC to subject nations not signatories to this treaty implies that signatory states are giving the ICC international legislature powers that they currently do not have and goes against the UN Charter on sovereign equality of states. 67 The sovereignty of states is also protected under international law by the right of states to try cases as they pertain to their citizens.
A second US objection is that the ICC's process does not provide adequate guarantees of due process, 68 thus violating the constitutional rights of US citizens to trial by their peers and a proper appellate process. 69 Our constitution guarantees that there are checks and balances to ensure there are no abuses of power by the institution exercising that power. The ICC answers to no one. In fact, there is not a higher independent authority, such as the UN Security Council, to appeal the Court's decisions. The structure, governing laws, and processes for investigation and prosecution of crimes and for appeals were all established by the ICC and voted upon by the limited body of signatories from the international community. However, those personnel that make up the ICC have exempted themselves from punishment by the very laws they established and swore to uphold. 70 A third US objection to the ICC is the challenge to our right as a nation to self defense in the form of preemptive strikes against another nation. This concern is fueled by the lack of a clear and specific definition of the term "crime of aggression". Our National Security Strategy states, "While the United States will constantly strive to enlist the support of the international community, we will not hesitate to act alone, if necessary, to exercise our right of self-defense by acting preemptively against such terrorists, to prevent them from doing harm against our people and our country;…" 74 Without a clear definition and understanding of what crimes of aggression are, the United States could be subject to prosecution by this court for attacking a country without the UN's sanction and support. According to the UN Charter, the UN has the sole prerogative to define and punish the crime of aggression.
A fourth objection to the Rome Treaty is the possibility of politicized prosecution. The
United States fears the ICC may be used by other countries or NGOs to falsely accuse US citizens of crimes against humanity strictly based on political motivation. US citizens could possibly be targeted more often or be more vulnerable to politically motivated attacks due to the prominent, and often unpopular, role of the United States in world affairs. 75 There are countries that often view US policies and decisions as criminal or unfair and therefore may use the ICC as a forum to have these grievances investigated and possibly prosecuted. This particular concern is also held by the Philippines, Russia and China. 76 The final US objection is that the Prosecutor of the ICC is not controlled by any separate political authority and therefore has unchecked discretion to initiate cases. This is tied to the previous objection because it could lead then to prosecution based on a politicized agenda.
These objections are not just held by the United States. In fact, there are several countries that have some of the same concerns. This was evident by the fact that six other countries (Israel, China, Libya, Iraq, Qatar and Yemen) voted against the original treaty. may therefore use the ICC as a forum to have these incidents or policies investigated with a goal of eventual prosecution. Opponents argue this is how the ICC could infringe on US sovereignty. 79 Another aspect of foreign policy concerns the US role as a world leader, especially as it relates to human rights. One could view the ICC as a foreign policy tool for defining and deterring crimes against humanity and therefore preventing the perpetrators of the most egregious crimes from going unpunished. 80 US objection to the ICC, therefore, could be seen as inconsistent with our policies concerning protection of human rights.
The ICC relies heavily on state parties to provide the resources necessary to execute the roles and responsibilities of the Court. This can range from providing information and documents to arresting accused individuals and incarcerating convicted persons. One could surmise that the absence of US participation and support may seriously limit or impair the ICC's ability to execute its roles and responsibilities, thereby limiting its ability to influence or shape international law of war as well as to prosecute and convict those that commit crimes against humanity and human rights.
As noted earlier, the US armed services operate around the world in various roles. Under the ASPA, the United States has stipulated that military assistance would be withheld from member states of the ICC. This may be seen as a means to coerce and thereby prevent other countries from ratifying the Rome Statute or to force them to sign an Article 98 (bilateral) agreement, all of which could be seen as undermining the ICC's authority. Therefore, one could surmise that the absence of US participation and support may seriously limit or impair the ICC's ability to carry out its functions and responsibilities. Countries around the world may also perceive that the United States has lost the moral high ground, causing a loss of influence around the world and a reduced ability to influence or shape international law of war as well as crimes against humanity and human rights. were not able to deter or prevent the United States from going to war, but by blocking a second Security Council resolution , they were able to make it more expensive. 94 Without UN backing, the United States was denied land and air bases and other support from allies that previously had provided these services. Two examples are Turkey's refusal to allow transport of ground troops and Saudi Arabia's reluctance to allow American use of air bases. 95 It has also been more expensive for the United States to conduct reconstruction efforts. Without UN backing, the United States has invested more than $100 billion in the reconstruction effort. Americans have also have had to shoulder the cost of building a coalition for peacekeeping in Iraq. It is estimated that the United States spent approximately $250 million to underwrite countries like Poland, Ukraine, Nicaragua, El Salvador, Honduras and others for their participation, a cost normally covered by the UN. 96 The United States continues to seek Article 98 agreements with countries in which it operates that include language stating the signatory agrees not to surrender US citizens to other signatories to the ICC, unless both parties consent in advance to the surrender. 97 However, strategy as the way to end this conflict. 100 When the United States takes the lead, other nations normally follow. If this is the case, then it would make good political sense for the United States to be a signatory to this treaty. As the lead nation with substantial power, diplomatically, financially and militarily, the United States would be in the position to help develop this treaty into an acceptable document with a court process modeled after its own. The United States would be able to help define the term "Crimes of Aggression" in a manner that it could accept, therefore addressing the right of self-defense. This proposal would also improve US standing in the world's eyes by showing not only the willingness to participate in, but to be subjugated to, the ICC. It would send the message that the United States is not above the rest of the world, but rather a partner in it.
However, there are some negative aspects in leading the ICC process. First, the United It has now been approximately five years since the ICC came into force. Although it has flaws and there continues to be opposition to the Court, it does not appear to being going away.
On the contrary, with the recent endorsement from the UN Security Council regarding Darfur, Sudan, one may conclude it is gaining support.
18
Most would agree that the establishment of the ICC was for all the right reasons. The intent was to have a permanent court to investigate and prosecute individuals that commit the most heinous crimes against humanity. Therefore, the ICC would ensure that the atrocities of the world do not go unpunished. The Court offers yet another way to strengthen the international rules and serve as a deterrent to future unchecked violence. The United States has always been at the forefront of human rights, and from the beginning was engaged in the process to ensure the success of the Court. It was with reluctance that the United States withdrew from the Treaty when solutions to serious concerns could not be found.
The United States enjoys a position of dominance that no other country can match and has ability to project power anywhere in the world, whenever the United States chooses.
110
More often than not, the United States engages militarily in the world for moral or humanitarian reasons and, therefore, it is imperative that the United States continue to shape the political and legal environment in which the military operates. 111 This is often easier when the international community legitimizes the operation, particularly in regards to coalition building.
In most instances military engagement is only the first step in any operation. However, to secure peace and stability requires world wide engagement in diplomacy and economic assistance which require the assistance of nations as well as private organizations. The United States, with its superpower status, has the ability to lead the world militarily, politically, and economically and to have an effect that determines the future of not only the United States, but the world.
112
To date the United States has been in the "Follow" and "Get Out the Way" modes.
Neither position is a position of strength. This has caused the United States to spend many hours in diplomatic engagement with nations across the globe to gain Article 98 agreements.
Occasionally, the United States has had to give waivers to policies to gain support of a nation such as Argentina. 113 In terms of financial obligations, it has cost the United States billions of dollars in reconstruction efforts in Iraq and to gain coalition partners. Therefore, clearly the United States should take the "Lead" position in regards to the US policy on the ICC.
The United States can do more to advance national interests by signing the treaty than opposing it. This course of action is in the country's best interest and that of the world.
Therefore, the United States should immediately engage the UN in an effort to re-sign the Rome Treaty, requesting full rights according to the original agreement. Once accepted, the United
States should actively seek to lead the process that shapes and molds the ICC to standards not only acceptable to the United States, but to the international community. By becoming a part of the process the United States can ensure the effectiveness and impact the court will have on the world. In this manner, the United States could unite the world and ensure the ICC is equipped with the authority and legitimacy to deter, and if necessary, to prosecute the world's most dangerous criminals. 114 After all, the United States is leading the fight on the global war on terrorism, and the ICC could be the mechanism to bring these terrorists and criminals to justice.
With US financial backing and military might, the ICC would ensure no atrocities go unpunished, thus making the world a more secure place to live.
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